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ATTORNEY di sciplinary proceedi ng. Attorney publicly

repri manded.

M1 PER CURI AM W review the findings of fact,
conclusions of law, and reconmmendations of referee Rose Mirie
Baron for sanctions, pursuant to SCR 22.17(1).! Attorney John A
Ward was found to have engaged in unprofessional conduct in the

course of his practice of law in violation of the Rules of

1 SCR 22.17(1) provides: “(1) Wthin 20 days after the
filing of the referee’s report, the director or the respondent
may file with the suprenme court an appeal from the referee’s
report.”
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Pr of essi onal Conduct . The referee recommended a public
repri mand.
12 W approve t he findi ngs, concl usi ons and

recommendati ons, and determne that Attorney Ward' s mi sconduct
warrants a public reprimand.

13 Attorney Ward was |licensed to practice law in
W sconsin in 1985. He received a private reprinmand for a
violation of the Rules of Professional Conduct in 1999.

4 This case involves three counts: (1) failing to act
with reasonable diligence and pronptness in representing a
client in violation of SCR 20:1.3;2 (2) charging an unreasonabl e

fee in violation of SCR 20:1.5(a);® and (3) failing upon

2SCR 20: 1.3 provides: "A | awyer shall act with reasonable
diligence and pronptness in representing a client."”

3 SCR 20:1.5(a) provides:

“(a) A lawer's fee shall be reasonable. The factors
to be considered in determ ning the reasonabl eness of
a fee include the foll ow ng:

(1) the tinme and labor required, the novelty and
difficulty of the questions involved, and the skill
requisite to performthe | egal service properly;

(2) the likelihood, if apparent to the client, that
the acceptance of the particular enploynent wll
precl ude ot her enpl oynent by the | awyer;

(3) the fee customarily charged in the locality for
simlar |egal services;

(4) the anpunt involved and the results obtained,

(5) the tinme |imtations inposed by the client or by
t he circunstances;



No. 03-0349-D

term nation of representation to refund any unearned portion of
an advanced fee in violation of SCR 20:1.16(d).*

15 These counts involve Attorney Ward' s representation,
comrencing in April 2001, of a woman from Kenosha in two
matters. First, the client retained Attorney Ward to represent
her in opposing a February 2001 notion filed in MI|waukee County
by her fornmer husband to establish visitation rights with their
daughter. Second, the client retained Attorney Ward to conmence
a separate proceeding in Kenosha County to term nate her forner
husband’ s parental rights to the child. The client agreed to a
"non-refundabl e mninum fee" of $10,000 to cover the first 50
hours of Attorney Ward' s time with work beyond that to be billed
at $200 per hour.

16 The client wanted Attorney Ward to imedi ately change
the venue of the MIwaukee matter to Kenosha in order to cut

down on his travel tinme and thereby reduce the hours he would

(6) the nature and Ilength of the professional
relationship with the client;

(7) the experience, reputation, and ability of the
| awyer or |awers performng the services; and

(8) whether the fee is fixed or contingent.”

4 SCR  20:1.16(d) pr ovi des: “Upon term nation of
representation, a l|awer shall take steps to the extent
reasonably practicable to protect a client's interests, such as
giving reasonable notice to the client, allowing tinme for
enpl oynent of other counsel, surrendering papers and property to
which the client is entitled and refunding any advance paynent
of fee that has not been earned. The |awer may retain papers
relating to the client to the extent permtted by other law.”
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have to spend on the case. She also believed that since she and
the child lived in Kenosha, that was the appropriate county to
litigate visitation. Finally, since the term nation proceeding
was going to be in Kenosha, she believed it was efficient to
have all proceedings in that county.

17 There is a dispute whether Attorney Ward agreed with
this strategy and consented to expeditiously attenpt the venue
change. In any event, Attorney Ward did not seek the venue
change. At the initial My 2001 notion hearing before a
M | waukee County fam |y court conm ssioner, he objected to venue
but the conmm ssioner advised himto raise it by witten notion
with the judge assigned to the case even assuming that could
still be done in a tinely fashion. Attorney Ward clains he had
prepared a "rough draft" of a venue change notion before this
hearing, but decided not to file it. The matter was adjourned
to August 2001.

18 Attorney Ward filed the termnation petition in
Kenosha County later in May. A guardian ad |litem was appointed
for the child who soon advised Attorney Ward that she wanted to
interview the child. However, the termnation proceeding was
adjourned in July by the Kenosha court to await the outcone of
the visitation dispute that was still pending in M| waukee.

19 Wien the visitation matter returned to court in
August, the commi ssioner held it open for another nonth, sent it
to the circuit court for resolution, and in the interim gave the
former husband tenporary visitation, at least in part because
the client may have m srepresented the husband' s alleged |ack of

4
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contact with the child over the years and had inpeded his past
visitation. Throughout this period, Attorney Ward never sought
t he change of venue.

110 Wthin a few days after the August hearing, the client
term nated Attorney Ward's services. She apparently was unhappy
that tenporary visitation had been awarded and that venue had
not changed which she believed mght have avoided the
unfavorable tenporary result. Attorney Ward admts that by this
time he too realized the matter had to be noved to Kenosha.

11 Attorney Ward cooperated in forwarding his file to the
client’s new attorney. However, he refused her demand to return
t he unearned portion of the $10, 000. Hi s services, for what
amounted to a four-nonth period from April to August, allegedly
totaled 36.4 hours. Thus he was refusing to return at |east
$2720 (13.6 hours x $200 per hour) in unearned fees.

12 This court adopts the referee’s findings of fact

unless clearly erroneous.? In re D sciplinary Proceedings

® Attorney Ward requests a change to this standard, clainming
that it is too deferential where a referee knows nothing about
the area of law in question. He argues that a referee who is
not a famly court comm ssioner does not have the expertise to
judge the actions of an attorney in a famly matter. W reject
this argument and decline to alter the existing standard.
Referees in attorney disciplinary mtters do not typically
require specialized know edge to judge the conduct of the
attorney. In the event a particular case allegedly requires
nore, referees are directed to Netzel v. State Sand & G avel
Co., 51 Ws. 2d 1, 186 N W2d 258 (1971) (whether expert
testinmony is required under a given situation nust be decided on
a case-by-case basis); and Cranmer v. Theda Cdark Menorial
Hospital, 45 Ws. 2d 147, 172 N W2d 427 (1969) (expert
testinmony is required to assist the adjudicator to understand
conpl ex issues).
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Agai nst Charlton, 174 Ws. 2d 844, 498 N.W2d 380 (1993). No

deference is granted to the referee’s conclusions of |aw and

they are reviewed de novo. In re Disciplinary Proceedi ngs

Against Norlin, 104 Ws. 2d 117, 310 N.wW2d 789 (1981). The

court may inpose whatever sanction it deens appropriate

regardl ess of the referee’ s recomendati on. In re Disciplinary

Proceedi ngs Against Wdule, 2003 W 34, 261 Ws. 2d 45, 660
N. W 2d 686.

COUNT 1

113 The referee concluded there had been a violation of
SCR 20:1.13 due to Attorney Ward's failure to file a witten
noti on seeking a change of venue as directed by his client.

114 Attorney Ward disputed that he had ever agreed to seek
t he venue change. He clainms it was "not true" that it was in
his client’s interest to have the matter noved to Kenosha; that
it was "absolutely sinply a ploy” to even prelimnarily raise a
change of venue because he was only "testing the waters" and
trying to feel out the opposition; that he initially did not
"care one way or the other" whether there was a change of venue;
that he eventually decided to "table" the idea because he
t hought things were going well in M| waukee; and that this was
"absolutely the type of tactical decision”™ that he—and not his
client—shoul d nmake.

115 Attorney Ward argued that there were several reasons
why not seeking a venue change was a sound tactical decision.
First, he clained that the former husband’ s attorney—who woul d
not have represented the husband had the case been transferred

6
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to Kenosha—was not particularly "aggressive" and Kenosha was a
nore litigious venue. Second, he clainmed that his client had
been uncooperative with the Kenosha guardian ad l|item by not
letting the guardian interview the child. Thus Attorney Ward
supposedly believed it was better to keep the visitation dispute
in Ml waukee. Third, Attorney Ward clainmed that the M I waukee
action was going well, at least until August when the forner
husband got tenporary visitation, and thus there was no reason
to nove it.

116 On the other hand, the client testified that Attorney
Ward "assured nme that that [change of venue] would be done" and
that she was "of the inpression” that the M| waukee visitation
matter would ultimately be noved to Kenosha which was her "main
concern.”

117 The referee acknow edged that an attorney 1is not
liable under the Rules of Professional Conduct for errors in
prof essi onal judgnment that are nmade in good faith and/or are in
the best interest of the client. Thus she acknow edged that the
failure to seek the venue change was not m sconduct per se.

118 However, the referee rejected Attorney Ward' s defense
stating:

M. Ward failed to file the requisite witten notion
seeking a change of venue from M| waukee County to
Kenosha County for approximtely three nonths contrary
to the direction and expectation of his client, his
assurances that he would do so, and the direction of
the M| waukee Court Comm ssioner . . . It is argued
that there were good reasons for not pressing for a
change in venue and there was no harm done to the
[client] . . . I find that M. Ward s expl anation of
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his strategy to keep the case out of Kenosha County
and delay filing a change of venue notion until he was

able to have a new MIlwaukee guardian ad litem
appoi nted (who presunably would provide a positive
recommendation to the Kenosha guardian ad liten) is

not credible.®

119 M ndful of the applicable standard for our review of
findings of fact and that the referee was best situated to judge
the credibility of the wtnesses, we conclude that these
findings are not clearly erroneous. Further, we agree that
these facts support the subsequent conclusion of law that this
rul e of professional conduct was viol at ed.

120 There was a direct factual dispute between the
client’s understanding of what would occur by way of a venue
change and Attorney Ward' s insistence that he never agreed to
take such action and that it would have been a bad tactical

deci sion under the circunstances. The referee was obviously

® Attorney Ward introduced the testinbny of two Racine
County attorneys and forner guardians to support his handling of
the venue matter. Both testified that the alleged hostility of
the Kenosha term nation guardian would have justified keeping
the visitation dispute in MI|waukee. But the referee noted that
neither had talked with the Kenosha guardian to determine if
i ndeed he had been hostile to Attorney Ward’'s client. Thus the
referee concluded that neither w tness had any direct know edge
of the facts.
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best situated to listen to the wtnesses, assess their
credibility, and resolve this factual dispute.’
COUNTS 2 & 3

121 The referee concluded that Attorney Ward had charged
an unreasonable fee in violation of SCR 20:1.5(a) and that a
refund was in order under SCR 20:1.16(d). The O fice of Lawyer
Regul ation (OLR) had not argued that the anmpbunt of the fee was
unreasonable per se. Rather, it objected to it Dbeing
nonr efundabl e under circunstances where the anmount was not
reasonabl e and here $10,000 was unreasonable in relation to the
anount of tinme Attorney Ward put in on the case and the result
he achi eved. ®

122 The referee stated that Attorney Ward turned a
"sinple" visitation/term nation dispute into a "conplex |egal

endeavor" by allegedly spending over 36 hours to nmake a few

" Attorney Ward was not charged with a violation of SCR
20:1.2(a) and (c) which require a lawer to abide by a client’s
deci si ons concerning the objectives of representation unless the
client consents after consultation to a change. Nei t her was he
charged under SCR 20:1.4(a) and (b) which require the lawer to
keep the client reasonably inforned about the status of a matter
and to explain the matter to the extent reasonably necessary to
permt the client to make informed decisions regarding the
representation. But it is apparent that if Attorney Ward had
t horoughly discussed his alleged tactical designs with regard to
venue and obtai ned her consent to delay the nmatter, the problens
in this case m ght not have resulted.

8 Attorney Ward’s two witnesses had testified that a $10, 000
nonrefundable fee was high but not unreasonable under the
ci rcumnst ances. But the referee considered this testinony to be
"far too general to be of significant inport" because, in part,
both of the experts were based in Raci ne County.
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appearances before a conm ssioner and never filing any witten
noti ons. Further, the referee found that nmuch of the research
Attorney Ward clained he perfornmed in this case—such as a
menoranda after the second comm ssioner hearing—was at a tine
when he should have anticipated his immnent discharge as
counsel. The referee also ternmed the research "of questionable
necessity, not on point, and of no value.” The referee observed
that Attorney Ward had no docunents in the file that reflected
the 26.3 hours of research he clainmed he perfornmed in this case.
For exanple, there were no bills for electronic |egal services,
no conputer files, no copies of a daily tine record for the days
for which he billed, or any contenporaneous notes. The referee
acknow edged that it was evident Attorney Ward did sone
research, but found that the alleged total of over 36 hours was
"unreliable."

123 The referee further found that Attorney Ward had not

performed in an acceptabl e professional fashion in this case:

| do not believe that M. Ward exhibited the |evel of
professionalism in his performance representing [the
client] before the Famly Court Conm ssioner that
woul d be expected from soneone with his many years of
| egal experience. Further, 1 find his apparent need
to expend excessive hours on researching a relatively
straightforward topic surprising given his professed
ability as a famly law practitioner. The record
reflects that successor counsel, with far |ess
experience than M. Ward, was able to bring the change
of venue matter as well as the TPR to a speedy and
successful conclusion without reliance on the subject
matter jurisdiction issue that consuned so nuch of M.
Ward's tine. Thus, while acknow edging M. Ward's
reputation anmong fellow |awers, | nust nonetheless

10
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find that his ability in this case falls below
reasonabl e expectati ons.

124 As for the nonrefundability factor, the referee
acknow edged that nonrefundable fees are not a per se violation
but are typically permssible, in part, only where the nature of
the reputation precludes the |awer from accepting other
representation, or the |awer’s experience, reputation, and
skill may result in inmediate benefit to the client wthout
regard to whether extensive l|abor is perforned. See W sconsin
Ethics Opinion E93-4. Based on this, the referee concluded the
nonr ef undabl e aspect of this fee was unreasonable because
Attorney Ward was not precluded from taking on other
representation due to his representation of this client, and his
experience, reputation, and skill were not at such a level as to
give this client an i mredi ate benefit.

125 The referee ultimately found that Attorney Ward
performed 13.8 hours of legitimate research for a total tine
expenditure of 23.9 hours which at a rate of $200 per hour,
amounted to $4780. The referee concluded that reasonable
restitution to this client would thus be $5220.

126 The referee’s findings wth respect to this
nonr ef undable fee agreenent are not clearly erroneous. The
record does not support Attorney Ward's contention that the
nature of the representation of this client precluded him from
accepting other representation or t hat his experience,

reputation and skill could result in imediate benefit to the

11
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client without regard to whether extensive |abor was perforned.
| ndeed, there certainly was no i medi ate benefit to this client.

127 Further, the referee’s findings with respect to the
amount to be refunded this client are not clearly erroneous. It
obviously was difficult to create exactly what Attorney Ward
legitimately did in this case, due in significant part to his
| ack of proper docunentation. Again, the referee had the
benefit of Ilistening to the wtnesses, exam ning any relevant
docunentation that did exist, and assessing Attorney Ward' s
assertions in his defense.®

SANCTI ON

128 The referee recommended the public reprimnd which the
OLR sought. She agreed with its characterization of Attorney
Ward as selfish and having intentionally msstated the anount of
time he spent on this case. The referee reviewed several cases
where public and private reprinmands were issued but concluded
they were not entirely conparable because of fact ual

di ff erences. However, the referee indicated that since there

°® Attorney Ward contends he should not have to refund
anything to his client because she was unsuccessful in a prior
small clains action that sought a refund. However, claim or
i ssue preclusion does not apply in this situation because the
OLR was not a party to this client’s action. Further the court
specifically declined to render any opinion as to whether
Attorney Ward breached the fee agreenent or otherw se perforned
bel ow the required threshold (it resolved the case against the
client solely because she had not presented expert testinony).
Finally, clains of attorney m sconduct in this regard cone
before a referee with eventual review by this court, and this
process cannot be short-circuited by an unsuccessful pro se
action.

12
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were three counts of msconduct, and particularly since Attorney
Ward already has a private reprimand on his disciplinary record,
a public reprimand was appropri ate.

129 As previously noted, the referee also recomended
restitution of $5220 to be awarded the client, plus interest at
the statutory rate from the date Attorney Ward' s services were
term nat ed.

130 We adopt the referee's recommendation and therefore
decide that a public reprimand is appropriate. Al t hough there
are indeed factual differences with simlar prior cases, several

are instructive. In Disciplinary Proceedi ngs Agai nst Tjader,

2002 W 37, 252 Ws. 2d 94, 643 N W2d 87, resulted in a public
reprimand for failure to act wth reasonable diligence and

return an unearned fee. Further, In D sciplinary Proceedi ngs

Agai nst Koehn, 208 Ws. 2d 128, 559 N.W2d 908 (1997), resulted

in a public reprimand for failure to provide conpetent
representation, failing to pronptly file necessary docunents,
and failing to respond to a request for information from the
client, wunder circunstances where the attorney had a prior

di sciplinary record. These, coupled wth Attorney Ward's

13
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disciplinary record, indicate that a public reprimand is
appropri ate. *°

131 IT IS ORDERED that Attorney John A Ward is publicly
repri manded.

132 IT IS FURTHER ORDERED that Attorney Ward's notion to
dismss the OLR conplaint, objection to costs, notion to
di sall ow or reduce costs, notion to hold in abeyance, and notion
to suppl enent are deni ed.

133 IT IS FURTHER ORDERED that within 60 days of the date
of this order Attorney Ward shall pay: (1) the costs of this
proceeding to the OLR in the amount of $18,097.26; and (2) his
former client $5220 plus interest at the statutory rate fromthe
date his representation was term nated. If these costs are not
paid within the tinme specified, and absent a showing to this
court of an inability to pay those costs within that tinme, the
license of Attorney Ward to practice law shall be suspended

indefinitely.

10 W note that in the course of Attorney Ward's vigorous
def ense he advanced several contentions that are overzeal ous.
To claim that "the referee’s findings are result oriented
stemm ng from her obvious desire to rule for the OLR on every
i ssue,"” that she "did not understand the evidence on a fairly
basic level,” and that she "made up" evidence, is unwarranted.
Al though they did not affect the outcome of this case, Attorney
Ward' s personal attacks on the integrity of the referee were
unnecessarily contentious and i nappropri ate.

14
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